






Page 55 
Header 

that question might satisfy me.1
 

MR. BATTISTA: I guess -- I'm sorry.2
 

Can I just - ­3
 

MR. HIRSCH: Go ahead.4
 

MR. BATTISTA: I would say to Mr.5
 

Wolfson if I saw five people here and you were6
 

here saying proper notice wasn't given. I would7
 

say, you know what, you might have a case here.8
 

And I'm not saying you don't, but I see -- do you9
 

expect that if you gave that extra notice that10
 

there would be twice as many people here or three11
 

times as many people here and that would have a12
 , 
f ; 
~ 

~ material impact?13
 

I realize you want to make sure to protect14
 

the public, but I'm just curious as to what you15
 

think the difference would be, and that you think16
 

this crowd is not sufficient. I personally think17
 

there's a lot of people here.18
 
I:

MR. WOLFSON: Yeah. Well, I respect19
 

that, respectfully, it's not relevant to the legal20
 

determination, and I'm not trying to get lost in21
 

an ivory tower or vacuum.22
 

MR. BATTISTA: Right.23
 

MR. WOLFSON: But the point is we24
 

don't know what people reading or receiving that25
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1
 notice thought. And it's precisely for that 

reason that these statutory rules and these2
 

judicial rules have been created.3
 

So the fact that there may be however many4
 

people in the audience tonight is irrelevant to5
 

that determination.6
 

MR. BATTISTA: I guess then -- I7
 

apologize, but my position is if this is something8
 

that clearly -- you know, can't seem to be9
 

rectified, I know you've got a lot of issues, I'm10
 

wondering if it makes sense to take this off line,11
 

because - ­12
 
, MR. WOLFSON: Take it off line?{
;

13 

THE CHAIRMAN: Well, we're talking14
 

about accepting service. Based on the notice, I
15
 

guess you're saying - ­16
 

MR. BATTISTA: Now it's even17
 

debatable whether we can accept service.18
 

THE CHAIRMAN: Well, that's the whole19
 

thing, determining whether or not we can accept20
 

service based on what was given in the notice,21
 

what was missing in the notice. Was there enough22
 

in the notice? Was it 80 percent, 90 percent, 100
23
 

percent?24
 

And was there enough sufficient notice25
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given to the public essentially? We have an 

asphalt plant. This is what we're doing. This is 

the height. This is the -- are we missing the one 

use for the residents next door? Is it abandoned, 

not abandoned. So at one point, obviously a lot 

of the people showed up for the meeting because of 

the flier that they got in the mail. 

So there was significant notice being given 

by the objector, along with the notice 

MR. HIRSCH: You mean by the 

applicant? 

THE CHAIRMAN: This notice 

(indicating) . 

MR. HIRSCH: Oh, that notice. 

THE CHAIRMAN: This notice by the 

objector, along with the notice given by the 

applicant, you know, are we missing a piece? We 

are arguing notice, you said there was a 

significant amount missing in the notice. It's 

been quite a while. But I have seen the case 

where it stated where your commercial property, 

the Wal-Mart or a Home Depot, that it come up to 

standards. 

This notice in my mind describes an 

asphalt plant in a zone next to a residence, 
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height, I don't see a deficiency in that notice, 

beyond the technicality part that you're talking 

about. As opposed to the lay person out there who 

reads this notice, you know what I mean? And they 

might see an asphalt plant, they're not going to 

go height, lot, setback, they just read asphalt 

plant. So the motivation for the public o~ notice 

I don't see the -- you know, on the laymen's end 

of it -- the deficiency - ­

MR. WOLFSON: I should have stated 

earlier when his attorney referred to this flier 

that he held up and you just held up in your 

comments. That obviously cannot be a substitute 

for the notice. 

THE CHAIRMAN: I didn't say that. 

MR. WOLFSON: I didn't say you did. 

I'm just making a statement. 

MR. HIRSCH: One at a time. 

MR. WOLFSON: I meant to say that 

before when the applicant's attorney suggested 

I took it to somehow be a proxy for what was the 

applicant's obligation. 

The other comment I just wanted to make, 

and I hope this is my last and I know you do, and 

that is the suggestion that the board -- and I 

;
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trust Mr. Hirsch will say this if I didn't keep 

getting up -- and that is to the extent that 

notice has been described as jurisdictional, it is 

not proper, I would submit. And I submit that's 

probably one of the clearer things we talked about 

tonight, that it is improper to proceed on other 

topics not related to those issues which have 

disputed here tonight. 

The notice is either sufficient or not. I 

think the determination suggests that it should be 

that is not, but kind of a compromise. I'm just 

saying it's not appropriate under the statute. 

THE CHAIRMAN: It's not appropriate 

because of when the plans were submitted. In 

other words, it's not an appropriate base line. 

MR. WOLFSON: I'm saying a suggestion 

that I heard from one or a number of people on the 

board that perhaps the use of the remaining time 

tonight might be to consider pockets of 

information that might be received, other than 

those which were the subject of dispute is not 

anywhere in the law or in the case law 

contemplated. 

Notice, as Mr. Hirsch has indicated, is 

jurisdictional, and as he stated earlier tonight, 
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1
 if the notice is insufficient, we shouldn't -- so 

the compromise that I heard is certainly2
 

reasonable, and in an effort to use the time, you3
 

people are most importantly out, but it would not4
 

be proper to proceed tonight.5
 

MR. HIRSCH: Just so we're clear,6
 

obviously, it is jurisdictional. The first thing7
 

you have to do is accept service, you can't just8
 

hear part of a case, you know, without accepting9
 

service.10
 

As I said, the only concern or the major11
 

12
 concern that I have is the you know, the fact 

the plans that are substantial require less than( 
~ 

13
 

ten days before the date of the hearing. So at14
 

15
 this point because there's no other determination 

by the zoning officer, this application for an16
 

17
 asphalt plant, as it sits right now, requires a 

use variance. There's no ruling yet on the18
 

19
 amended plan. 

So you may feel, all right, the notice is20
 

21
 sufficient, but I don't know that we can -- you 

22
 might not want to proceed until you know what the 

zoning officer's opinion is, and everybody has23
 

more time to review the new plan that was24
 

submitted showing this enclosure, which may then25
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1
 be an interpretation that a use variance isn't 

needed, eithe. way it'~ an a~phalt plant,2
 
3
 MR. TATULLI: Thank you, Mr. Hirsch. 

May I?4
 

MR. HIRSCH: Yes.5
 

MR. TATULLI: But I would like to6
 

offer that in the interest of time, because the7
 

board that if or when the jurisdictional issue is8
 

settled on this notice, or jurisdiction is not9
 

taken, that we have prepared other testimony with10
 

information, in the interest of time that is not11
 

related to the submission of the plans, regardless12
 
L 

of when they were submitted, and regardless oft, J 13
 

whether or not it's even an issue.14
 

So we could present testimony for the15
 

public's benefit, for the board's benefit, not16
 

related to those issues, to start this process, if17
 

the board saw that the same way.18
 

MR. HIRSCH: Well, you see, you know19
 

this stuff is always tough. But if this20
 

application came in with out the submitted plan21
 

and we started hearing it. All right. This is22
 

for an asphalt plant, a use variance, because it's23
 

not enclosed.24
 

And we got through a hearing or we even got25
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